
Ordinance 2019-54 

SHORT TITLE: 

An ordinance amending the Zone Map Classification of approximately 1.34 acres of real 
property, generally located at 1900 North Canyon Road, from Public Facilities (PF) to 
Campus Mixed Use (CMU). Pleasant View Neighborhood. (PLRZ20190227) 

DISTRICT 

CW 1 

CW2 

CD 1 

CD2 

CD3 

CD4 

CDS 

PASSAGE BY MUNICIPAL COUNCIL 

ROLL CALL 

NAME FOR AGAINST 

DAVID SEWELL ✓ 

GEORGE STEW ART ✓ 

GARY WINTERTON ✓ 

GEORGE HANDLEY ✓ 

DAVID KNECHT ✓ 

KAY VANBUREN ✓ 

DAVID HARDING 

II TOTALS 6 0 

OTHER 

Excused 

This ordinance was passed by the Municipal Council of Provo City, on the 29th day of October 

2019, on a roll call vote as described above. Signed this 13th day ofNovember 20l9 

II 

APPROVAL BY MAYOR 

This ordinance is approved by me this 13th day ofNovember 2019 



Ordinance 2019-54 

III 

CITY RECORDER'S CERTIFICATE AND ATTEST 

This ordinance was signed and recorded in the office of the Provo City Recorder on 

the 18th day ofNovember 2019 , with a short summary being published on the Jrd day of 

November 2019, in The Daily Herald, a newspaper circulated in Provo, Utah. I hereby 

certify and attest that the foregoing constitutes a true and accurate record of proceedings 

with respect to Ordinance Number 2019-54. 
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ORDINANCE 2019-54. 

AN ORDINANCE AMENDING THE ZONE MAP CLASSIFICATION OF 

APPROXIMATELY 1.34 ACRES OF REAL PROPERTY, GENERALLY 

LOCATED 1900 NORTH CANYON ROAD, FROM PUBLIC FACILITIES (PF) 

TO CAMPUS MIXED USE (CMU) AND AUTHORIZING A RELATED 

DEVELOPMENT AGREEMENT. PLEASANT VIEW NEIGHBORHOOD. 

(PLRZ20190227) 

10 WHEREAS, it is proposed that the classification on the Zone Map of Provo for 

11 approximately 1.34 acres of real property, generally located at 1900 North Canyon Road (an 

12 approximation of which is shown or described in Exhibit A and a more precise description of 

13 which will be attached hereto as Exhibit B after the Zone Map has been updated), be amended 

14 from Public Facilities (PF) to Campus Mixed Use (CMU); and 

15 

16 WHEREAS, on September 11, 2019, the Planning Commission held a duly noticed 

17 public hearing to consider the proposal and after such hearing the Planning Commission 

18 recommended approval to the Municipal Council in a 6: 1 vote based on recommended 

19 conditions that the CRC conditions are resolved prior to building permit approval and that if 

20 development permits for the proposed site are not approved within three (3) years from the date 

21 of approval, the zoning designation will revert to the original Public Facilities designation; and 

22 

23 WHEREAS, the Planning Commission's recommendation was based on the project 

24 design presented to the Commission; and 

25 

26 WHEREAS, on October 8, 2019 and October 29, 2019, the Municipal Council met to 

27 ascertain the facts regarding this matter and receive public comment, which facts and comments 

28 are found in the public record of the Council's consideration; and 

29 

30 WHEREAS, after considering the Planning Commission's recommendation, and facts 

31 and comments presented to the Municipal Council, the Council finds (i) the Zone Map of Provo, 

32 Utah, should be amended as described herein; and (ii) the proposed zone map classification 

33 amendment for the real property described herein reasonably furthers the health, safety and 

34 general welfare of the citizens of Provo City. 

35 

36 NOW, THEREFORE, be it ordained by the Municipal Council of Provo City, Utah, as 

37 follows: 

38 

39 PART I: 

40 



41 The Mayor is hereby authorized to negotiate and execute a development agreement as 

42 proposed by the applicant for this zone change, in form substantially similar to the draft attached 

43 hereto as Exhibit C, an executed copy of which shall be attached hereto as Exhibit D after 

44 execution. 

45 

46 PART II: 

47 

48 The classification on the Zone Map of Provo, Utah is hereby amended from the Public 

49 Facilities (PF) Zone to the Campus Mixed Use (CMU) Zone for approximately 1.34 acres ofreal 

50 property generally located at 1900 North Canyon Road, as described herein. The effective date 

51 of this zone map change shall be the date of final execution of the development agreement 

52 described in Part I. 

53 

54 PART III: 

55 

56 A If a prov1s1on of this ordinance conflicts with a prov1s1on of a previously adopted 
57 ordinance, this ordinance shall prevail. 
58 

59 B. This ordinance and its various sections, clauses and paragraphs are hereby declared to be 
60 severable. If any part, sentence, clause or phrase is adjudged to be unconstitutional or 
61 invalid, the remainder of the ordinance shall not be affected thereby. 
62 

63 C. The Municipal Council hereby directs that the official copy of the Zone Map of Provo 
64 City, Utah be updated and codified to reflect the provisions enacted by this ordinance. 
65 

66 D. Except as otherwise stated in Part II, this ordinance shall take effect immediately after it 
67 has been posted or published in accordance with Utah Code 10-3-711, presented to the 
68 Mayor in accordance with Utah Code 10-3b-204, and recorded in accordance with Utah 
69 Code 10-3-713. 
70 

71 E. Notwithstanding any prov1s1on or language to the contrary in this ordinance, if the 
72 Development Agreement authorized in Part I has not been fully executed by the 
73 necessary parties within one year from the date of the Municipal Council's approval of 
7 4 this ordinance, the entire ordinance shall expire, becoming null and void as if it had never 
75 been approved. Because the zone classification change contemplated in Part II cannot 
76 come into effect if the Development Agreement is not executed, neither the applicant nor 
77 any successor(s) in interest shall have any vested rights under this ordinance if it expires. 
78 

79 END OF ORDINANCE 
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Exhibit B 

[Exhibit B will be attached after the official zone map has been updated.] 



DEVELOPMENT AGREEMENT 
FOR 

Timpanogos Towers 

(1900 North Canyon Road) 

THIS DEVELOPMENT AGREEMENT ("Agreement") is made and entered into as of the 
__ day of _____ , 2019 (the "Effective Date"), by and between the CITY OF PROVO, 
a Utah municipal corporation, hereinafter referred to as "City," and Silverado Management LLC, 
a Utah limited liability company, hereinafter referred to as "Developer." The City and Developer 
are hereinafter collectively referred to as "Parties." 

RECITALS 

A. Developer is the owner of approximately 1.34 acres ofland located within the City 
of Provo as is more particularly described on EXHIBIT A, attached hereto and incorporated 
herein by reference (the "Property"). 

B. On--~--~-' the City Cmmcil approved Ordinance ____ _ 
vesting zoning (the "Vesting Ordinance"), based on the Site Plan set forth on EXHIBIT B ("Site 
Plan"), attached hereto and incorporated herein by reference, which will govern the density, 
development and use of the Property (said density, development, and use constituting the 
"Project"). 

C. Developer is willing to design and construct the Project in a manner that is in 
harmony with and intended to promote the long range policies, goals, and objectives of the City's 
general plan, zoning and development regulations in order to receive the benefit of vesting for 
certain uses and zoning designations under the terms of this Agreement as more fully set forth 
below. 

D. The City Council accepted Developer's proffer to enter into this Agreement to 
memorialize the intent of Developer and City and decreed that the effective date of the Vesting 
Ordinance be the date of the execution and delivery of this Agreement and the recording thereof 
as a public record on title of the Property in the office of the Utah County Recorder. 

E. The City Council further authorized the Mayor of the City to execute and deliver 
this Agreement on behalf of the City. 

F. The City has the authority to enter into this Agreement pursuant to Utah Code 
Section 10-9a-102(2) and relevant municipal ordinances, and desires to enter into this Agreement 
with the Developer for the purpose of guiding the development of the Property in accordance with 
the terms and conditions of this Agreement and in accordance with applicable City Ordinances. 

G. This Agreement is consistent with, and all preliminary and final plats within the 
Property are subject to and shall conform with, the City's General Plan, Zoning Ordinances, and 
Subdivision Ordinances, and any permits issued by the City pursuant to City Ordinances and 
regulations. 



H. The Parties desire to enter into this Agreement to specify the rights and 
responsibilities of the Developer to develop the Property as expressed in this Agreement and the 
rights and responsibilities of the City to allow and regulate such development pursuant to the 
requirements of this Agreement. 

I. The Parties llllderstand and intend that this Agreement is a "development 
agreement" within the meaning of, and entered into pursuant to, the terms of Utah Code Ann., 
§ 10-9a-l 02. 

J. The Parties intend to be bolllld by the terms of this Agreement as set forth herein. 

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual covenants contained herein, and 
other good and valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, the City and the Developer hereby agree as follows: 

1. Incorporation of Recitals. The foregoing Recitals are hereby incorporated into this 
Agreement, as a substantive part hereof. 

2. Zoning. The Property shall be developed in accordance with (i) the requirements 
of the Residential Campus Mixed Use Zone, (ii) all other features as generally shown on the Site 
Plan, and (iii) this Agreement. The Developer shall not seek to develop the Property in a manner 
that deviates materially from the Site Plan as permitted by the aforementioned zoning 
designations for the Property. 

3. Governing Standards. The Site Plan, the Vesting Ordinance and this Agreement 
establish the development rights for the Project, including the use, maximum density, intensity 
and general configuration for the Project. The Project shall be developed by the Developer in 
accordance with the Site Plan, the Vesting Ordinance and this Agreement. All Developer 
subrnittals must comply generally with the Site Plan, the Vesting Ordinance and this Agreement. 
Non-material variations to the Site Plan, as defined and approved by the City's Community 
Development Director, such as exact building locations, exact locations of open space and parking 
may be varied by the Developer without official City Collllcil or Planning Commission approval. 
Such variations however shall in no way change the maximum density, use and intensity of the 
development of the Project. 

4. Additional Specific Developer Obligations. As an integral part of the 
consideration for this agreement, the Developer vollllltarily agrees as follows: 

a. The project height shall not exceed 56 feet (a 4-story building with a 
basement) excluding an architectural element to be included only on the south west comer. 
The project will be built according to the attached site plan. 

b. The density shall not exceed 121 I-bedroom units. 
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5. Construction Standards and Requirements. All construction on the Property at the 
direction of the Developer shall be conducted and completed in accordance with the City 
Ordinances, including, but not limited to setback requirements, building height requirements, lot 
coverage requirements and all off-street parking requirements. 

6. Vested Rights and Reserved Legislative Powers. 

a. Vested Rights. As of the Effective Date, Developer shall have the vested right 
to develop and construct the Project in accordance with the uses, maximum 
permissible densities, intensities, and general configuration of development 
established in the Site Plat, as supplemented by the Vesting Ordinance and this 
Agreement (and all Exhibits), subject to compliance with the City Ordinances 
in existence on the Effective Date. The Parties intend that the rights granted to 
Developer llllder this Agreement are contractual and also those rights that exist 
llllder statute, common law and at equity. The Parties specifically intend that 
this Agreement grants to Developer 'Vested rights" as that term is construed in 
Utah's common law and pursuantto Utah Code Ann., §10-9a-509. 

1. Examples of Exceptions to Vested Rights. The Parties understand and 
agree that the Project will be required to comply with future changes to 
City Laws that do not limit or interfere with the vested rights granted 
pursuant to the terms of this Agreement. The following are examples 
for illustrative purposes of a non-exhaustive list of the type of future 
laws that may be enacted by the City that would be applicable to the 
Project: 

1. Developer Agreement. Future laws that Developer agrees in 
writing to the application thereof to the Project; 

2. Compliance with State and Federal Laws. Future laws which 
are generally applicable to all properties in the City and which 
are required to comply with State and Federal laws and 
regulations affecting the Project; 

3. Safety Code Updates. Future laws that are updates or 
amendments to existing building, plumbing, mechanical, 
electrical, dangerous buildings, drainage, or similar construction 
or safety related codes, such as the International Building Code, 
the APW A Specifications, AAHSTO Standards, the Manual of 
Uniform Traffic Control Devices or similar standards that are 
generated by a nationally or statewide recognized 
construction/safety organization, or by the State or Federal 
governments and are required to meet legitimate concerns 
related to public health, safety or welfare; or, 

4. Taxes. Taxes, or modifications thereto, so long as such taxes 
are lawfully imposed and charged uniformly by the City to all 
properties, applications, persons and entities similarly situated. 
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5. Fees. Changes to the ammmts of fees for the processing of 
Development Applications that are generally applicable to all 
development within the City ( or a portion of the City as 
specified in the lawfully adopted fee schedule) and which are 
adopted pursuant to State law. 

6. Impact Fees. Impact Fees or modifications thereto which are 
lawfully adopted, imposed and collected. 

b. Reserved Legislative Powers. The Developer acknowledges that the City is 
restricted in its authority to limit its police power by contract and that the 
limitations, reservations and exceptions set forth herein are intended to reserve 
to the City all of its police power that cannot be so limited. Notwithstanding 
the retained power of the City to enact such legislation of the police powers, 
such legislation shall not modify the Developer's vested right as set forth 
herein unless facts and circumstances are present which meet the exceptions to 
the vested rights doctrine as set forth in Section 10-9a-509 of the Municipal 
Land Use, Development, and Management Act, as adopted on the Effective 
Date, Western Land Equities, Inc. v. City of Logan, 617 P.2d 388 (Utah 1980), 
its progeny, or any other exception to the doctrine of vested rights recognized 
llllder state or federal law. 

7. Default. An "Event of Default" shall occur llllder this Agreement if any party fails 
to perform its obligations herellllder when due and the defaulting party has not performed the 
delinquent obligations within sixty (60) days following delivery to the delinquent party of written 
notice of such delinquency. Notwithstanding the foregoing, if the default cannot reasonably be 
cured within that 60-day period, a party shall not be in default so long as that party commences to 
cure the default within that 60-day period and diligently continues such cure in good faith lllltil 
complete. 

a. Remedies. Upon the occurrence of an Event of Default, the non-defaulting 
party shall have the right to exercise all of the following rights and remedies against the 
defaulting party: 

1. All rights and remedies available at law and in equity, including 
injllllctive relief, specific performance, and termination, but not including damages 
or attorney's fees. 

2. The right to withhold all further approvals, licenses, permits or 
other rights associated with the Project or development activity pertaining to the 
defaulting party as described in this Agreement lllltil such default has been cured. 

3. The right to draw upon any security posted or provided in 
connection with the Property or Project by the defaulting party. 

The rights and remedies set forth herein shall be cumulative. 
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8. Notices. Any notices, requests and demands required or desired to be given 
herellllder shall be in writing and shall be served personally upon the party for whom intended, or 
if mailed, by certified mail, return receipt requested, postage prepaid, to such party at its address 
shown below: 

To the Developer: 

To the City: 

Silverado Management LLC 
Attn: Dave Hllllter 
1510 East 840 North 
Orem, Utah 84097 
Phone: 801-885-2611 

City of Provo 
Attention: City Attorney 
351 W Center Street 
Provo, UT 84601 
Phone: (801) 852-6140 

9. General Term and Conditions. 

a. Headings. The headings contained in this Agreement are intended for 
convenience only and are in no way to be used to construe or limit the text herein. 

b. Binding Effect. This Agreement shall inure to the benefit of, and be 
binding upon, the parties hereto and their respective heirs, representatives, officers, agents, 
employees, members, successors and assigns (to the extent that assignment is permitted). 
Without limiting the generality of the foregoing, a "successor" includes a party that 
succeeds to the rights and interests of the Developer as evidenced by, among other tirings, 
such party's submission ofland use applications to the City relating to the Property or the 
Project. 

c. Non Liability of City Officials and Employees. No officer, representative, 
consultant, attorney, agent or employee of the City shall be personally liable to the 
Developer, or any successor in interest or assignee of the Developer, for any default or 
breach by the City, or for any amollllt which may become due to the Developer, or its 
successors or assignees, or for any obligation arising llllder the terms oftlris Agreement. 
Nothing herein will release any person from personal liability for their own individual acts 
or OITllSSlOnS. 

d. Third Party Rights. Except for the Developer, the City and other parties 
that may succeed the Developer on title to any portion of the Property, all of whom are 
express intended beneficiaries oftlris Agreement, this Agreement shall not create any 
rights in and/or obligations to any other persons or parties. The Parties acknowledge that 
tlris Agreement refers to a private development and that the City has no interest in, 
responsibility for, or duty to any third parties concerning any improvements to the 
Property unless the City has accepted the dedication of such improvements 
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e. Further Documentation. This Agreement is entered into by the Parties with 
the recognition and anticipation that subsequent agreements, plans, profiles, engineering 
and other documentation implementing and carrying out the provisions of this Agreement 
may be necessary. The Parties agree to negotiate and act in good faith with respect to all 
such future items. 

f. Relationship of Parties. This Agreement does not create any joint venture, 
partnership, lllldertak:ing, business arrangement or fiduciary relationship between the City 
and the Developer. 

g. Agreement to Rllll With the Land. This Agreement shall be recorded in the 
Office of the Utah Collllty Recorder against the Property and is intended to and shall be 
deemed to nm with the land, and shall be binding on and shall benefit all successors in the 
ownership of any portion of the Property. 

h. Performance. Each party, person and/or entity governed by this 
Agreement shall perform its respective obligations llllder this Agreement in a manner that 
will not unreasonably or materially delay, disrupt or inconvenience any other party, person 
and/or entity governed by this Agreement, the development of any portion of the Property 
or the issuance of final plats, certificates of occupancy or other approvals associated 
therewith. 

1. Applicable Law. This Agreement is entered into llllder and pursuant to, 
and is to be construed and enforceable in accordance with, the laws of the State of Utah. 

J. Construction. This Agreement has been reviewed and revised by legal 
collllsel for both the City and the Developer, and no presumption or rule that ambiguities 
shall be construed against the drafting party shall apply to the interpretation or 
enforcement of this Agreement. 

k. Consents and Approvals. Except as expressly stated in this Agreement, the 
consent, approval, permit, license or other authorization of any party llllder this Agreement 
shall be given in a prompt and timely manner and shall not be unreasonably withheld, 
conditioned or delayed. Any consent, approval, permit, license or other authorization 
required herellllder from the City shall be given or withheld by the City in compliance 
with this Agreement and the City Ordinances. 

1. Approval and Authority to Execute. Each of the Parties represents and 
warrants as of the Effective Date this Agreement, it/he/she has all requisite power and 
authority to execute and deliver this Agreement, being fully authorized so to do and that 
this Agreement constitutes a valid and binding agreement. 

m. Termination. 

1. Notwithstanding anything in this Agreement to the contrary, it is 
agreed by the parties hereto that in the event the final plat for the Property has not 
been recorded in the Office of the Utah Collllty Recorder within ten (10) years 
from the date of this Agreement (the ''Term"), or upon the occurrence of an event 
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of default of this Agreement that is not cured, the City shall have the right, but not 
the obligation, at the sole discretion of the City Cmmcil, to terminate this 
Agreement as to the defaulting party (i.e., the Developer). The Term may be 
extended by mutual agreement of the Parties. 

11. Upon termination of this Agreement for the reasons set forth herein, 
following the notice and process required hereby, the obligations of the City and 
the defaulting party to each other hereunder shall terminate, but none of the 
licenses, building permits, or certificates of occupancy granted prior to expiration 
of the Term or termination of this Agreement shall be rescinded or limited in any 
manner. 

10. Assignability. The rights and responsibilities of Developer under this Agreement 
may be assigned in whole or in part by Developer with the consent of the City as provided herein. 

a. Notice. Developer shall give Notice to the City of any proposed assignment 
and provide such information regarding the proposed assignee that the City 
may reasonably request in making the evaluation permitted under this Section. 
Such Notice shall include providing the City with all necessary contact 
information for the proposed assignee. 

b. Partial Assignment. If any proposed assignment is for less than all of 
Developer's rights and responsibilities, then the assignee shall be responsible 
for the performance of each of the obligations contained in this Agreement to 
which the assignee succeeds. Upon any such approved partial assignment, 
Developer shall be released from any future obligations as to those obligations 
which are assigned but shall remain responsible for the performance of any 
obligations that were not assigned. 

c. Grounds for Denying Assignment. The City may only withhold its consent if 
the City is not reasonably satisfied of the assignee's reasonable financial ability 
to perform the obligations of Developer proposed to be assigned. 

d. Assignee Bound by this Agreement. Any assignee shall consent in writing to 
be bound by the assigned terms and conditions of this Agreement as a 
condition precedent to the effectiveness of the assignment. 

11. Sale or Conveyance. If Developer sells or conveys parcels ofland, the lands so 
sold and conveyed shall bear the same rights, privileges, intended uses, configurations, and 
density as applicable to such parcel and be subject to the same limitations and rights of the City as 
when owned by Developer and as set forth in this Agreement without any required approval, 
review, or consent by the City except as otherwise provided herein. 

12. No Waiver. Any party's failure to enforce any provision of this Agreement shall 
not constitute a waiver of the right to enforce such provision. The provisions may be waived only 
in writing by the party intended to be benefited by the provisions, and a waiver by a party of a 
breach hereunder by the other party shall not be construed as a waiver of any succeeding breach 
of the same or other provisions. 

7 



13. Severability. If any portion of this Agreement is held to be unenforceable for any 
reason, the remaining provisions shall continue in full force and effect. 

14. Force Majeure. Any prevention, delay or stoppage of the performance of any 
obligation under this Agreement which is due to strikes, labor disputes, inability to obtain labor, 
materials, equipment or reasonable substitutes therefore; acts of nature; governmental restrictions, 
regulations or controls; judicial orders; enemy or hostile government actions; wars, civil 
commotions; fires or other casualties or other causes beyond the reasonable control of the party 
obligated to perform hereunder shall excuse performance of the obligation by that party for a 
period equal to the duration of that prevention, delay or stoppage. 

15. Amendment. This Agreement may be amended only in writing signed by the 
Parties hereto. 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement by and 
through their respective, duly authorized representatives as of the day and year first hereinabove 
written. 

ATTEST: 

By: ______________ _ 
City Recorder 

STATE OF UTAH ) 
:ss 

COUNTY OF UTAH ) 

CITY: 

CITY OF PROVO 

By: _____________ _ 
Mayor Michelle Kaufusi 

DEVELOPER: 

Silverado Manag ment LLC, a Utah limited 
liability ~-.... 

Title: Manager 

On the 1-1ttlday of (?c:(oP,JCR 2019, personally appeared before me i)W1{) +J:u~who 
being by me duly sworn, did say that he is the M%)A<q-£R. ofSilvcrado Management TLC, a Utah 
limited Liability company, and that the within and foregoing instrument was signed on behalf of said 
limited liability company with proper authority and duly acknowledged to me that he executed the same. 

9 

£~~;/4"11= 
Residing at: UiA-H-

.,;:;;;[ff!!};~ .. HANAk!ALO LANI MAUGA 
.{~:--- ~~-'\;J) 

}iii ,g:··: ... ~' ~ \!<;.\ NOTARY PUBL/C·STATE OF UTAH 
\ : 1 "A} . -\ 

~~ ~ / ,o/COMM IS S 10 N # 7003 76 '\....... ... ./~., 

-...... .'i',~;;£,,;.•· COMM. EXP. 05-15-2022 



Exhibit A 

Legal Description of the Property 
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Exhibit D 

[Due to the document format and the need for final signatures, this Exhibit will be added later.] 


